
ZESZYTY NAUKOWE INSTYTUTU ADMINISTRACJI AJD W CZĘSTOCHOWIE 
Gubernaculum et Administratio 2(12)/2015, s. 95–110 

http://dx.doi.org/10.16926/gea.2015.02.25  

Tomasz SROGOSZ 

Akademia im. Jana Długosza w Częstochowie 

Succession between Europols in Respect of 

Agreements Concluded with Non-EU Bodies 

(Reflections in the Context of Proposal for 

Regulation Governing Europol) 

Summary 

The international organization established by the Europol Convention ceased to exist and was 

replaced by Union’s agency operating under the same name. Hence, the international organization 

ought to be regarded as the predecessor, while the EU agency – as the successor. It must be noted 

that this situation will change once again, after the effective date of the Europol Regulation, pursu-

ant to which Europol, as established under Decision 2009/371, will cease to exist and will be re-

placed by its legal successor, namely an EU agency operating under the same name. This raises  

a question of whether the law regulates succession with the participation of an international organ-

ization and an EU agency in respect of international agreements. Succession between an interna-

tional organization and an EU agency or between the EU agencies may prove disputable in respect 

of international agreements. What should be noted, however, is that, despite the fact that Europol’s 

agreements with non-EU entities are governed by international law, there are no legal regulations 

(conventional or customary) which would address the issue of succession in respect of them. This 

is an entirely new case, which, just like succession between international organizations, requires 

much consideration in terms of both doctrine and practice.  
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Europol as the legal successor of Europol 

Opening the borders within the European Union forced the Member States to 

tighten their police cooperation due to increased cross-border crime. Establish-

ment of the European Police Office was announced at the European Council 
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meeting held on 9
th
-10

th
 December 1991. The operations of Europol were ex-

pected to support international cooperation in the area of the 3
rd

 pillar of the EU. 

Due to an intergovernmental (non-community) nature of police cooperation, Eu-

ropol was established under an international agreement. On 26
th
 July 1995, rep-

resentatives of the Member States signed the Europol Convention in Brussels. 

The Convention became effective on 1
st
 November 1998, following consent of 

all Member States to be bound by its provisions. Europol was established on the 

basis of a regular international agreement which may be termed a statute. The 

specific nature of the European Union, based on legal personality of the Europe-

an Communities, made the exchange of information between the EU law en-

forcement occur within a specially established international organization, closely 

linked to the 3
rd

 pillar of the EU
1
. Its connection with the EU was particularly 

evident in the subordination of Europol to the EU Council which authorized the 

organization to conclude international agreements. Therefore, it seemed appro-

priate to assume that the European Police Office also functioned as a specialized 

EU body, controlled within the 3
rd

 pillar of the EU
2
. 

The above-described status changed as a result of the Lisbon Treaty on the 

basis of which the EU, as the legal successor of the European Community, be-

came a subject of international law. The third pillar of the EU was 

“communitised”, thus becoming subjected to mechanisms of supranational co-

operation. This state of affairs made the operation of Europol as an international 

organization groundless. The European Police Office had to be incorporated into 

a new international organization, namely the European Union, as a Union’s 

agency. An appropriate legal instrument for this purpose turned out to be the 

Council Decision superseding the Europol Convention
3
. The EU Council passed 

such decision even before the effective date of the changes implemented by vir-

tue of the Lisbon Treaty – on the 6
th
 April 2009

4
. The Decision 2009/371 be-

came effective on 5
th
 June 2009, however, the conversion of the international or-

ganization into a formal EU agency took place, in accordance with Art. 64(2) of 

the Decision, on 1
st
 January 2010 – after the effective date of the Treaty of Lisbon

5
. 

                                                 
1 Cf.F. Boschi Orlandi, “Europol and the Europol Drugs Unit: a Cooperation Structure in the 

Making” in Joerg Monar and Roger Morgan (eds) The Third Pillar of the European Union. Co-

operation in the Fields of Justice and Home Affairs (Brussels: European Interuniversity Press, 

1994), p. 213.  
2 A. Wyrozumska, Umowy międzynarodowe. Teoria i praktyka (Warsaw: Wydawnictwo Prawo  

i Praktyka Gospodarcza, 2006), p. 109. 
3 The Decisions were implemented as legal instruments to the 3rd pillar on the basis of the Treaty 

of Amsterdam. However, the proposal of substituting the Convention with the Decision esta-

blishing Europol was submitted by the European Commission in 2006 COM (2006) 817. 
4 Council Decision 2009/371 establishing the European Police Office (Europol), [2009] OJ L 

121/37. 
5 A. de Moor, G. Vermeulen, “The Europol Council Decision: Transforming Europol into an 

Agency of the European Union” (2010) 47 Common Market Law Review 1089. 
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Pursuant to Art. 1 of the Decision, it superseded the provisions of the Euro-

pol Convention, while “Europol, as referred to in this Decision, shall be regarded 

as the legal successor of Europol, as established by the Europol Convention”. 

The international organization established by the Europol Convention ceased to 

exist as of 1
st
 January 2010, when it was replaced by a separate legal subject –  

a Union’s agency operating under the same name
6
. Hence, the international or-

ganization ought to be regarded as the predecessor, while the EU agency – as the 

successor. Particular attention must be paid to the succession in respect of inter-

national agreements concluded by Europol before 1
st
 January 2010. This scope 

of legal succession is described in Art. 55 of the Decision 2009/371, which states 

that the “Decision shall not affect the legal force of agreements concluded by 

Europol as established by the Europol Convention”. Bearing in mind the change 

of the legal form of Europol (from an international organization to an EU agen-

cy), the afore-cited regulation raises the issue of the present status of the agree-

ments concluded prior to 1
st
 January 2010 with non-EU entities (third states, In-

terpol, World Customs Organization, UN Office on Drugs and Crime). Is succes-

sion in respect of international agreements possible where the legal predecessor is 

an international organization and the legal successor is an agency established with-

in an international organization? Does international law regulate such type of suc-

cession? These questions may only be answered after discussing the types of 

agreements concluded by Europol with non-EU entities, ius contrahendi, and, 

what is important from the point of view of the issue of succession, after consider-

ing whether such agreements are regulated by international law. 

It must be noted that this situation will change once again, after the effective 

date of the Regulation of the European Parliament and of the Council on the Eu-

ropean Union Agency for Law Enforcement Cooperation and Training (Euro-

pol)
7
, passed on the basis of Art. 88(2) of the TFEU, pursuant to which Europol, 

as established under Decision 2009/371, will cease to exist and will be replaced 

by its legal successor, namely an EU agency operating under the same name. 

This raises the issue of the status of the international agreements concluded by 

Europol. Is it possible to speak of succession governed by international law in 

this context? 

                                                 
6 A. de Moor, G. Vermeulen, “The Europol Council Decision: A New Legal Basis for Europol” 

(2010) 1(2) New Journal of European Criminal Law 179. 
7 European Commission Proposal for a Regulation of the European Parliament and of the Coun-

cil on the European Union Agency for Law Enforcement Cooperation and Training (Europol) 

and repealing Decisions 2009/371/JHA and 2005/681/JHA COM(2013)173 final; available at: 

http://www.europarl.europa.eu/meetdocs/2014_2019/documents/com/com_com%282013%290

173_/com_com%282013%290173_pl.pdf. 
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Types of agreements 

The first criterion of classification of agreements concluded by Europol is 

the type of non-EU party. These agreements may be divided into (1) agreements 

with third states, (2) agreements with international organizations, (3) agreements 

with other international institutions. Europol-predecessor concluded agreements 

with the following third states: Macedonia (16.01.2007)
8
, Iceland (06.09.2001), 

the United States of America (06.12.2001, supplementary agreement of 

20.12.2002), Norway (24.12.2001), Russia (06.11.2003), Colombia 

(10.02.2004)
9
, Turkey (28.07.2004), Switzerland (24.09.2004), Canada 

(21.11.2005), Bosnia and Herzegovina (27.01.2007), Australia (20.02.2007), 

Albania (27.03.2007), Moldova (26.07.2007), Montenegro (19.09.2008), 

Ukraine (04.12.2009). International organizations which concluded agreements 

with Europol include the World Customs Organization (3.09.2002) and Interpol 

(05.11.2001)
10

. The third category includes the Europol’s agreement with the 

UN Office on Drugs and Crime (16.03.2004)
11

. 

The second criterion of classification is the nature of cooperation in the area 

of exchange of information. Council Decision 2009/934
12

 mentions two types of 

agreements, i.e., strategic agreements (allowing for exchange of information, ex-

cluding personal data), and operational agreements (allowing for exchange of in-

formation, including personal data). 

Ius contrahendi 

Europol’s authorization to conclude agreements with non-EU entities was 

expressly stipulated in both the 1995 Convention and Decision 2009/371. Pursu-

ant to Art. 26(3) in conjunction with Art. 18(1) and (6) of the Europol Conven-

                                                 
8 The agreement expired on the effective date of the Agreement on Operational and Strategic Co-

operation between the former Yugoslav Republic of Macedonia and the European Police Office 

(22.12.2011). 
9 The agreement expired on the effective date of the Agreement on Operational and Strategic Co-

operation between The Republic of Colombia and the European Police Office (4.03.2014). 
10 ICPO-Interpol may presently be considered an intergovernmental organization, as it was consi-

dered as such in 1971 by the UN (cf.: e.g., B. Wierzbicki, who is of the opinion that it evades 

the division into intergovernmental and non-governmental organizations - Zagadnienia współ-

pracy państw w zapobieganiu i zwalczaniu przestępczości (Białystok: Uniwersytet Warszawski 

Filia w Białymstoku, 1986), p. 83; this opinion stems from the specificity of the organization 

treated as a forum for exchange of information between national police forces). 
11 For texts of agreements see: https://www.europol.europa.eu/latest_publications/87?page=2 

(Accessed May 2, 2015).  
12 Council Decision 2009/934 adopting the implementing rules governing Europol’s relations with 

partners, including the exchange of personal data and classified information [2009] OJ L 325/6. 
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tion, Europol was authorized to conclude agreements with third states and third 

bodies for the purpose of providing them the gathered personal data, subject to 

confidentiality clauses. Europol was also empowered to conclude “other ar-

rangements in the framework of the rules laid down unanimously by the Council 

on the basis of this Convention and of Title VI of the Treaty on European Un-

ion”. Such wording suggested a possibility of concluding separate arrangements 

with regard to agreements referred to in Art. 18(6). At the same time, Art. 26(3) 

referred to the list of entities specified in Art. 10(4), encompassing, in particular, 

third states, international organizations and their subordinate bodies governed by 

public law, other bodies governed by public law which are based on an agreement 

between two or more states, and the International Criminal Police Organization. 

The scope of Europol’s competences appears different and broader under 

Decision 2009/371. Pursuant to Art. 23 thereof, in so far as it is required for the 

performance of its tasks, Europol is authorized to “establish and maintain coop-

erative relations” with the aforementioned entities. For this purpose, it is em-

powered to conclude agreements on “the exchange of operational, strategic or 

technical information, including personal data and classified information”. An 

equivalent of Art. 26(3) of the 1995 Convention appears to be Art. 23(7) of the 

Decision 2009/371, which authorizes Europol to transmit classified information 

to third parties, in so far as agreement on confidentiality is concluded between 

Europol and recipient. The provisions of Decision 2009/371 were more laid 

down precisely in Decision 2009/934. Like before, agreements between Europol 

and non-EU parties are subject to the Council’s approval of negotiations and 

conclusion thereof. 

Authorization of Europol-predecessor and Europol-successor to conclude 

agreements with third parties stems from the authorization granted by the parties 

to the 1995 Convention or by an EU body. As mentioned before, the scope of 

competence of Europol-predecessor, as specified in the 1995 Convention, was 

considerably more restricted than that of Europol-successor. Nevertheless, one 

may hardly hold that agreements concluded by Europol prior to 1
st
 January 2010 

(the date of succession) could go beyond ius contrahendi, as they required au-

thorization of the Council, functionally tied with the organization. The signato-

ries of the Convention agreed to the requirement of authorization by the Council. 

Therefore, the source of ius contrahendi was not only the will of individual 

states expressed in the Convention, but also the Council’s acts. 

All agreements between the Europol and non-EU parties were concluded by 

its Director, who was the legal representative of Europol (Art. 29(5) of the Euro-

pol Convention, Art. 38(6) of Decision 2009/371). His capacity to contract was 

based on the agreement between the EU Member States, while its current source 

is the Decision Decision 2009/371 granting ius contrahendi to Europol. 

During the works on Europol reform, the European Commission put forward 

a proposal that international agreements concluded by Europol should be so con-
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cluded for and on behalf of the EU
13

. Besides, the vision of Europol-successor as 

an EU agency acting on behalf the EU is featured in the doctrine. This assump-

tion appears wrong. Although its supporters claim that, as a consequence of the 

Treaty of Lisbon, the EU gained international legal personality, leading to Euro-

pol becoming more of an “EU agent” acting on behalf of an international organi-

zation
14

, it must be emphasized that the position of Europol within the EU has 

not materially changed. Its international relations are still dependent on the Eu-

ropean Council which authorizes it to conclude agreements. Also unaltered re-

mained the form of international agreements which, after 1
st
 January 2010, have 

continued to be executed for and on behalf of Europol as a party thereto
15

. If Eu-

ropol acted as an “EU agent”, the EU would become a party to such agreements. 

As mentioned before, Europol-successor still has the ius contrahendi which 

stems from the fact that the Council decided to grant the agency a legal capacity 

and a limited capacity to operate within international law. The delegated power 

to enter into international agreements is in line with the Meroni doctrine
16

, em-

powering the EC (EU) bodies to delegate their tasks under the founding treaties 

to EU agencies
17

. Such delegation of powers is conditioned upon supervision of 

an EU body (European Council) over conclusion of such agreements. 

The circumstances surrounding the ius contrahendi will change following 

the implementation of the Directive of the European Parliament and of the 

Council on Europol, adopted on the basis of Art. 88(2) TFEU. In accordance 

with its draft, Europol will be authorized to transfer personal data to third state 

authorities or international organizations on the basis of an agreement concluded 

under Art. 218 of the TFEU between the EU and such state or organization. The 

                                                 
13 Commission Staff Working Document, accompanying document to the Proposal for a Council 

Decision establishing the European Police Office (Europol). Impact Assessment COM (2006) 

817 final, SEC (2006) 1683), SEC (2006) 1682, p. 17. 
14 F. Coman-Kund, “EU agencies as global actors: a legal assessment of Europol's international 

dimension”, (2014) 6 Maastricht Faculty of Law Working Paper 36-37. Social Science Rese-

arch Network, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2506568 [Accessed May 

10, 2015].  
15 Cf.: Agreement on Operational and Strategic Co-operation between The Republic of Serbia and 

the European Police Office, Belgrade, 16.01.2014. 
16 See: Meroni & Co, Industrie Metallurgische SpA v High Authority of the European Coal and 

Steel Community (9/56) [1978] E.C.R. 1958, p. 135 et seq.; United Kingdom v. Parliament and 

Council (C-270/2012) [2012] OJ C 273. 
17 See: Competence of the Community to conclude international agreements concerning services 

and the protection of intellectual property (Opinion 1/94) [1994] E.C.R. I-5276; United King-

dom v European Parliament and Council of the European Union (C-217/04) [2006] E.C.R.  

I-3771; for more information on the application of the Meroni doctrine to the EU agencies, see 

e.g.: M. Chamon, “EU Agencies, Does the Meroni Doctrine Make Sense?” (2010) 17 Ma-

astricht Journal of European & Comparative Law 281 et seq.; J.-P. Schneider, “A Common 

Framework for Decentralized EU Agencies and the Meroni Doctrine” (2009) 61 Administrative 

Law Review 29 et seq. 
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purpose of this solution is to subject such agreements to control of the European 

Parliament and the Court of Justice of the European Union. Therefore, it shall be 

the EU that will be authorized to conclude the agreements under discussion, and 

the Council shall act on its behalf. The draft also assumes that such cooperation 

will be based on agreements concluded between Europol and a given third state 

or international organization under Art. 23 of Decision 2009/371 before the ef-

fective date of the regulation. This confirms that, presently, the ius contrahendi 

belongs to Europol as an EU agency, and not to the EU itself.  

Also worth discussing seem the competences of non-EU entities and their 

bodies to enter into agreements with Europol. From the point of view of non-EU 

counterparties, the situation does not seem to be straightforward. Firstly, both 

the 1995 Convention and Decision 2009/371, when referring to parties to 

agreements, actually meant states. Insofar as the capacity to contract in terms of 

countries appears certain, some doubts may arise with reference to the fact that 

some agreements with Europol were signed by police chiefs of individual states. 

Others were concluded by prime ministers or vice-prime ministers (such as the 

agreement with Serbia of 16
th
 January 2014 or with Lichtenstein of 7

th
 June 

2013), ministers of foreign affairs (agreement with Monaco of 6
th
 May 2011 or 

with Russia), ambassadors to the EU (agreement with the USA), ministers of in-

ternal affairs or their deputies (agreements with Moldova and Ukraine, respec-

tively). Any possible uncertainties are eliminated by the present international 

practice which ever more frequently abandons the requirement of producing  

a Power of Attorney. This satisfies the provisions of Art. 7(1)(b) of the 1969 Vi-

enna Convention on the Law of Treaties
18

. As a result, national police chiefs or 

heads of internal security departments, regardless of whether they produce ap-

propriate powers, ought to be considered authorized to represent states in the ar-

ea of police cooperation and to conclude agreements accordingly. 

The capacity to enter into international agreements by international organiza-

tions – parties to covenants with Europol (World Customs Organization and In-

terpol) results from their statutes
19

 and objectives. Also in these cases, the 

agreements were signed by authorized representatives (Secretary General of the 

respective organizations). More attention, however, deserves the ius contrahendi 

of the UN Office on Drugs and Crime, which is not an international organiza-

tion. The Office reports to the Secretary General and, in terms of administration, 

is connected with the UN Office in Vienna. It was established by the UN Secre-

tary General by combining the UN International Drug Control Program and the 

Crime Prevention and Criminal Justice Program. The Executive Director of the 

                                                 
18 Wyrozumska, supra n. 2, at 150-151; text of the Convention: 1155 U.N.T.S. 331.  
19 See: Art. 41 of the ICPO-Interpol Constitution (available at: http://www.interpol.int/About-

INTERPOL/Legal-materials/The-Constitution), Art. XI of the Convention of 15th December 

1950 establishing a Customs Co-operation Council (available at: http://www.wcoomd.org/ 

en/about-us/legal-instruments/conventions.aspx).  
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Office is at the same time the Secretary of the UN Office in Vienna and reports 

to the UN Secretary General. The Office has not been given authorization to en-

ter into international agreements. Although the UN Secretary General, when or-

ganizing its structures, did allocate the tasks of “cooperation with other interna-

tional organizations, the private sector and non-governmental organizations”
20

 to 

one of the departments, it does not constitute a valid and appropriate authoriza-

tion. The Office is neither a body nor an agency of an international organization. 

Based on the aforesaid, one may be more inclined to the conclusion that the Of-

fice has no capacity to conclude international agreements. International coopera-

tion may, in this case, be based on non-contractual instruments (such as a memo-

randum of understanding). 

Agreements governed by international law?  

The reply does not solely depend on determining the ius contrahendi of the 

parties. First and foremost, the contents of the agreements must be analyzed and 

inferences must be made as to the parties’ intentions in terms of subjecting  

a given covenant to the provisions of international law. This raises the question 

whether the agreements under discussion are binding (and thus may form part of 

the so-called hard law) or not (soft law). The nature of the covenants determines 

further considerations as to the possible succession. 

One of the agreements (with Canada) features a direct reference to interna-

tional law: “Considering that under Europol’s legal framework co-operation be-

tween Europol and Third States must be covered by a binding Agreement under 

international law […]”. This passage extracted from the Preamble shows that the 

parties deem the covenant to be a binding agreement governed by international 

law. This holds true with regard to all agreements executed by Europol and third 

states or entities, only after their contents are analyzed, although the citation 

above may suggest this conclusion at the very beginning of the analysis.  

All agreements with third states feature the same structure, covering a pre-

amble, relevant terms and conditions, and final provisions. A preamble generally 

explains the need for mutual cooperation in order to combat crime and refers to 

the Council’s authorization to negotiate and be bound by the agreement. Rele-

vant stipulations begin with the “agreed as follows” phrase, emphasizing the 

agreement of provisions. 

The stipulations specify the purpose (cooperation between Europol and  

a third entity, aimed at combating crime), the areas of cooperation (in particular, 

exchange of operational information, specialist knowledge, reports, information 

                                                 
20 Secretary-General's Bulletin “Organization of the United Nations Office on Drugs and Crime”, 

ST/SGB/2004/6. United Nations Office on Drugs and Crime, http://www.unodc.org/pdf/ 

sgb_2004_6_unodc.pdf (Accessed May 10, 2015). 
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on investigation procedures or preventive methods), and the areas of crime cov-

ered by the cooperation. Next, the parties specify the so-called national contact 

point (a relevant unit within the framework of the law enforcement structures of 

a given state, which shall be responsible for exchange of information between Eu-

ropol and national units). Agreements also specify the tasks of Liaison Officers. 

The core of each agreement is comprised of provisions relating to exchange 

of information. Their nature varies depending on the type of agreement. Strate-

gic agreements incorporate provisions concerning exchange of information (ex-

cluding personal data) between the parties and a confidentiality clause. Opera-

tional agreements cover procedures of exchange of personal data, as well as the 

parties’ obligations related to the processing and storage thereof. Agreements al-

so regulate the right of access of the interested individuals to the exchanged per-

sonal data and the parties’ liability for damage caused to individuals as a result 

of improper exchange or processing of personal data
21

. 

Final provisions generally regulate the issues connected with resolution of 

disputes regarding interpretation and application of a given agreement, liability 

for damage caused to the other party, entry into force, modification or termina-

tion of the agreement. Disputes may be resolved by way of consultation (Euro-

pol’s agreement with Canada), yet arbitration clauses are not infrequent. Certain 

agreements (e.g., with Norway and Iceland) state that, in the event one party 

fails to appoint arbiters, these may be appointed by the President of the Interna-

tional Court of Justice. 

In terms of contents, Europol’s agreements with the World Customs Organi-

zation and the UN Office on Drugs and Crime are similar to strategic agreements 

concluded with third states. They obligate the parties to exchange liaison officers 

and cooperate in the area of exchange of operational, strategic and technical in-

formation. The parties are also bound to consult each other, in particular, during 

meetings of their representatives. The agreement with Interpol also accommo-

dates the issue of exchange of personal data. The final provisions cover the pro-

cedures of dispute resolution (consisting in appointment of a joint committee or 

mutual consultations), expiry, modification and entry into force. 

All the aforementioned agreements feature expressions suggestive of a bind-

ing nature of the covenants (e.g., agreement, Parties […] have agreed as fol-

lows, they shall, Parties agree, Parties will arrange). The same is also evi-

denced by provisions regulating dispute resolution, amendment, expiry or com-

mencement. Hence, the form and contents of the agreements imply that they are 

not non-legal or political. The intention of the parties was to make them legally 

binding. Substantially, they correspond to interstate agreements on cooperation 

on law enforcement, governed by international law, which also stipulate ex-

change of liaison officers and information required for criminal proceedings. 

                                                 
21 Cf.: Coman-Kund, supra n. 14, at 30-32. 
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Certain doubts may arise from the comparison of the international operations of 

Europol and Eurojust. Under Decision 2009/426 Article 26a was added to Deci-

sion 2002/187 setting up Eurojust
22. 

The contents of this article correspond to 

Art. 23 of the Decision establishing Europol, thus authorizing Eurojust to con-

clude, upon the Council’s approval, international agreements with third states 

and institutions concerning exchange of information, including personal data, 

and to exchange liaison officers or magistrates. Based on the above-described 

delegated powers, Eurojust concluded agreements with third states and also, 

what is interesting, memoranda of understanding with Interpol (15
th
 July 2013) 

and the UN Office on Drugs and Crime (26
th
 February 2010)

23
. Their contents 

and form do not differ considerably from the agreements concluded by Europol 

and standard international agreements on police cooperation, which is why the 

name (memorandum of understanding) ought not to be considered decisive as to 

their non-binding nature. 

To sum up, one may claim that the international agreements under discus-

sion are, as such, governed by international law. This however raises a question 

of whether the law regulates succession with the participation of international 

organizations and EU agencies in respect of international agreements. 

Succession? 

The law of treaties stems partly from an international agreement (the 1969 

Vienna Convention on the Law of Treaties). To a large extent, however, it is 

regulated by customary law. This applies to interstate agreements executed by 

countries who are not parties to the Vienna Convention
24

. Treaties concluded by 

international organizations are the subject of the non-applicable 1986 Conven-

tion
25

. Yet, in this area, no customary law ever developed. Succession in respect 

of treaties is regulated by an international agreement, but only in the case of suc-

cession of states (1978 Vienna Convention on Succession of States in respect of 

Treaties
26

). Nevertheless, due to an insignificant number of parties to the 1978 

Convention, this area is also mostly governed by customary law. Succession be-

tween international organizations in respect of international agreements has not 

                                                 
22 Council Decision 2009/426 on the strengthening of Eurojust and amending Decision 

2002/187/JHA setting up Eurojust with a view to reinforcing the fight against serious crime, 

[2009] OJ L 138/14. 
23 Texts available at http://eurojust.europa.eu/doclibrary/Eurojust-framework/Pages/agreements-

concluded-by-eurojust.aspx?Page=1. 
24 The text of the Vienna Convention on the Law of Treaties may prove useful.  
25  Vienna Convention on Succession of States in respect of Treaties between States and Interna-

tional Organizations or between International Organizations has not yet entered into force (si-

gned 21.3.1986) Doc. A/Conf.129/15, 1986 I.L.M. 543). 
26 1946 U.N.T.S. 3. 
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yet been regulated by a treaty. What is more, due to insufficient practice, its cus-

tomary nature appears doubtful. This status quo leads to a situation where suc-

cession between an international organization and an EU agency may prove dis-

putable in respect of international agreements. Certainly, it should be the subject 

of international law if agreements executed, for example, between Europol and 

third states, are governed by this law. The problem is that, if succession between 

international organizations has no reflection in abundant practice, and, what fol-

lows, in customary law, then the so far unique case of succession between an in-

ternational organization and an EU agency evades the framework of internation-

al law. Therefore, the question whether such agreements are subject to succes-

sion remains valid. Has the current practice of succession between international 

organizations been extended to cover the case of succession between an interna-

tional organization and an EU agency (which is not an international organiza-

tion)? To provide an answer to these questions, we must briefly analyze the cur-

rent practice and consider its importance to the discussed succession between an 

international organization and an EU agency. 

Until now, when considering succession in respect of international agree-

ments, little attention has been paid to the issue of legal succession between in-

ternational organizations
27

. This is a result of a small number of successions be-

tween international organizations in comparison to successions between states. 

Succession between international organizations is defined as an assumption of 

functions, rights and obligations of one party by another
28

. Examples of this in-

clude, inter alia, the succession of the United Nations (from the League of Na-

tions) or the succession of the EU (from the EC)
29

. The first case was indirectly 

considered by the International Court of Justice in its advisory opinion on South 

West Africa, wherein the Court deemed that the League of Nations mandate 

granted to the government of South Africa remained valid after the establish-

ment of the United Nations due to the fact that the UN replaced the League of 

Nations within the relevant scope as an organization which had “another organ 

performing similar, though not identical, supervisory functions”
30

 (namely the 

Trusteeship Council). The Court, however, did not focus on the succession in re-

spect of the international agreement concluded by the League of Nations and the 

government of South Africa. Instead, it concentrated on the continuation of the 

                                                 
27 See: e.g. Wyrozumska, supra n. 2, at 491-492. 
28 H. Chiu, “Succession in International Organisations” (1965) 14 International and Comparative 

Law Quarterly 84. 
29 Dissolution of the European Coal and Steel Community and the EC’s assumption of its func-

tions is treated as reorganization (or constitutional adaptation), and not as a succession, due to 

prior functional merger of the two organizations within common organizational framework  

(H. J. Blanke, “Article 1. Establishment and Functioning of the Union” in Hermann-Josef 

Blanke and Stelio Mangiameli (eds), The Treaty on the European Union (TEU). A Commentary 

(New York-Dordrecht-London: Spinger 2013), p. 94).  
30 International status of South-West Africa, Advisory Opinion, 1950 ICJ Reports 128. 
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mandate as a territorial regime supervised by an international institution. When 

put this way, it is claimed that above-mentioned succession (of the mandate ra-

ther than of an international agreement) was automatic and that this would occur 

when: 1) the functions of an international organization are connected with an ob-

jective regime which continues to exist even despite a dissolution of an interna-

tional organization; 2) another international organization is established in lieu of 

its predecessor (having the same structure, objectives and functions), which is 

capable of taking over the functions in respect of the objective regime; 3) the 

functions performed in respect of the objective regime constitute a vital element 

thereof
31

. This example substantiates only one condition of succession between 

international organizations, defined by A.G. Mochi-Onory as a transfer of func-

tions between the predecessor organization and the successor organization or 

performing identical or similar functions by a successor organization
32

. 

The legal succession of the EU was regulated by Art. 1 TEU, as amended by 

the Treaty of Lisbon
33

: “The Union shall replace and succeed the European 

Community”. Apart from this provision, the Treaty of Lisbon, as opposed to the 

Treaty establishing a Constitution for Europe
34

, failed to specify the details of 

succession. Regardless of that, it must be assumed that the EU took over the 

EC’s movable and immovable properties and its archives. The legislation adopt-

ed and the agreements concluded by the EC remain in force. The EU took over 

the acquis communautaire (in particular, the directives and regulations), alt-

hough the Protocol on Transitional Provisions of the Lisbon Treaty solely pro-

claims the continuation of legislation adopted in the second and third pillars of 

the EU. The rulings of the European Court of Justice are also subject to succes-

sion, which means that it remains the source of reference for interpretation of the 

EU legislation. The EU succession does not interrupt the performance of the 

functions by the EC (EU) bodies or other institutions of the EC (EU). Another 

important issue was to determine the effects of the legal succession in respect of 

relations with third entities. In the face of lack of treaty or customary regula-

tions, international law fails to provide an unambiguous answer. A guidance, and 

at the same time a proof of the applicable practice, is offered by the provisions 

                                                 
31 P. R. Myers, Succession between International Organizations (London: Kegan Paul Internatio-

nal 1993), p. 77. 
32 A.G. Mochi-Onory, “The Nature of Succession Between International Organizations: Functions 

and Treaties” (1968) 21 Revue Hellénique de Droit International 37. 
33 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the Euro-

pean Community [2007] OJ C 306/01. 
34 Pursuant to Art. IV-438(3) of the Treaty establishing a Constitution for Europe, [2003] OJ C 

169/01 (succession and legal continuity), the acts of the institutions, bodies, offices and agen-

cies were to remain in force. The same was to apply to agreements negotiated by representa-

tives of governments of the Member States meeting within the Council, the agreements conclu-

ded by the Member States on the functioning of the Union or of the Community or linked to ac-

tion by the Union or by the Community. 



 Succession between Europols… 107 

of Decision 2002/596
35

. On its basis, on 24
th
 July 2002, the EC assumed the 

rights and obligations resulting from international agreements concluded with 

third states. At the same time, the European Commission was obligated to notify 

third states interested in the EC’s assumption of the ESCS’s rights and obliga-

tions under relevant agreements. Moreover, the Commission was to implement 

all required technical arrangements for the purpose of adjusting the contractual 

provisions to the EC’s rules and, if applicable, to negotiate amendments to the 

agreements. An analogical mechanism of succession in respect of international 

agreements was to be applied in the case of succession between the EC and the 

EU. It allows for third entities’ objection as to the transfer of rights and obliga-

tions of the predecessor organization to the successor organization. Their con-

sent may be express or implied (through continuing the performance of the obli-

gations resulting from a given international agreement)
36

. 

The above-mentioned cases of succession describe the substitution of an in-

ternational organization by another organization in its performance of the rights 

and obligations. As mentioned before, this area alone proves lack of regulations. 

Customary law, due to insufficient practice, has not developed. This makes the 

situation of succession between an international organization and an agency of 

an international organization in respect of international agreements with third 

entities appear even more new, unregulated and unique. The Decision 2009/371 

featured a laconic statement that the legal succession did not affect the legal 

force of international agreements concluded on the basis of the 1995 Conven-

tion. This provision may be regarded as the Council’s (and not Europol’s) decla-

ration of continuation of rights and obligations resulting from the agreements 

under discussion. What is interesting is that the Council does not represent Eu-

ropol in external relations. This function is conferred to the Director of Europol 

as the legal representative of the agency. The Council could possibly represent 

Europol’s interests in external relations only if Europol’s agreements with third 

entities were concluded for and on behalf of the EU. 

This gap in the regulations concerning succession between an international or-

ganization and an Union agency may be filled by reference to the current practice of 

international organizations, in particular – of the EU, and an analogy to the succes-

sion between states. Doubtless is the fact that comparing the functions of Europol 

established on the basis of the 1995 Convention (see Art. 3) with those of Europol 

established under the Decision (see Art. 5 of the Decision 2009/371), regardless of 

the provisions of Art. 1 thereof, gives basis for considering the situation in terms of 

succession between an international organization and an EU agency, governed by 

international law, similarly to the agreements under discussion. 

                                                 
35 Council Decision 2002/596 on the effects of expiry of the Treaty establishing the European 

Coal and Steel Community (ECSC) on the international agreements concluded by ECSC [2002] 

OJ L 194/36. 
36 Cf.: Blanke, supra n. 29, at 95-97. 
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Both the practice and the doctrine allow for automatic succession, but only 

in the case of the so-called objective regime. This is not the case of rights and 

obligations which boil down to an exchange of information useful in prevention 

and combating crime. Therefore, the situation under discussion did not involve 

an automatic continuation of Europol’s agreements with third states and interna-

tional institutions. EC and EU practice suggests that Europol-successor ought to 

notify third entities of its assumption of the rights and obligations resulting from 

agreements concluded prior to the date of succession. This assumption proves 

similar to the current practice of states, where a newly established country is not 

automatically (ipso iure) bound by agreements executed by its predecessor, and 

the other party is not under any obligation to accept the successor as a new party 

to the agreement. An exception to the rule, just as in the case of succession be-

tween international organizations, is presented by objective (territorial) regimes 

established under a treaty
37

. 

Summary 

To sum up, one must assume that the Director of Europol-successor ought to 

notify non-EU entities of his accession to the agreements concluded by Europol-

predecessor, while the effectiveness of such covenants ought to depend on the 

response of third entities (express or implied acceptance). What should be noted, 

however, is that, despite the fact that Europol’s agreements with non-EU entities 

are governed by international law, there are no legal regulations (conventional or 

customary) which would address the issue of succession between an internation-

al organization and an agency of an international organization. This is an entirely 

new case, which, just like succession between international organizations, re-

quires much consideration in terms of both doctrine and practice. The practice of 

succession in respect of international agreements must be regarded not only in 

terms of relations between states, but also between international organizations 

and their agencies. Despite lack of customary standards, assuming an implied 

understanding between non-EU entities and Europol resulting from performance 

of contractual obligations regardless of the change on the part of Europol, one 

may deem the agreements executed by the predecessor valid. In the future, the 

practice of international organizations or their agencies ought to accommodate 

the solution approved in the practice of states and of the EC and EU, as ex-

pressed in Council Decision 2002/596. 

The issue of succession in respect of international agreements executed by 

Europol will surge again upon the entry into force of the Europol Regulation. As 

stated before, the capacity to conclude international agreements on international 

                                                 
37 A. Wyrozumska, supra n. 2, at 481–483. 
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cooperation of Europol will be transferred to the EU in accordance with the pro-

cedure specified in Art. 218 TFEU. One party to such agreements will be the 

EU. At the same time, the legal successor of Europol established on the basis of 

the Decision 2009/371 will be Europol established on the basis of the Europol 

Regulation (Art. 1(2) of the draft). This raises the question of the identity of the 

successor in respect of international agreements – will it be Europol or the EU? 

On the one hand, Europol, referred to in the draft, will be considered the legal 

successor. On the other hand, however, it will lose its ius contrahendi to the 

benefit of the EU. Guidance is offered by Art. 73 of the draft, which establishes 

Europol as a general successor in respect of all international agreements con-

cluded by its predecessor, i.e., Europol established under the Decision 2009/371 

(and not transferred as part of succession on 1
st
 January 2010). This results from 

the fact that the Council will, under Art. 218 of the TFEU, conclude agreements 

with non-EU entities on behalf of Europol (see Art. 31 of the draft). What fol-

lows, the Council ought to notify third entities of its accession to the agreements 

executed by Europol-predecessor prior to the date of succession, while their ef-

fectiveness ought to depend on the response of such entities. Succession between 

agencies of an international organization in respect of international agreements 

should also be placed within the scope of operation of international law, with  

a simultaneous application of the above-described practice. 
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Sukcesja między Europolami w odniesieniu do umów zawartych 

z podmiotami spoza Unii Europejskiej (refleksje w kontekście 

projektu rozporządzenia w sprawie Europolu) 

Streszczenie 

Organizacja międzynarodowa ustanowiona przez konwencję o Europolu przestała istnieć i zo-

stała zastąpiona przez agencję UE o tej samej nazwie. Organizacja międzynarodowa powinna być 

zatem traktowana jako poprzednik, a unijna agencja jako następca prawny. Ta sytuacja ulegnie 

zmianie jeszcze raz po wejściu w życie rozporządzenia o Europolu, kiedy to teraźniejszy Europol 

zastąpiony zostanie przez przyszłą, nową agencję UE. Sukcesja między organizacją międzynaro-

dową a agencją UE lub między agencjami UE w odniesieniu do umów międzynarodowych zawar-

tych z podmiotami trzecimi nie została do tej pory zbadana i wymaga uwagi praktyki i doktryny.  

Słowa kluczowe: sukcesja, Europol, agencja, Unia Europejska, traktat. 

 

 


